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PRELIMINARY STATEMENT

Three years ago, in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), the
Supreme Court refused to certify a Title VII employment class whose members held “a multitude
of different jobs, at different levels of Wal-Mart’s hierarchy, for variable lengths of time, in
3,400 stores, sprinkled across 50 states, with a kaleidoscope of supervisors (male and female).”
Id. at 2557 (internal quotation marks omitted). Through their motion, Plaintiffs ask this Court to
go further and to take the extraordinary—indeed, unprecedented—step of certifying a Title VII
class not of retail store employees, but of more than 2,300 highly paid women professionals in
one of the most complex financial institutions in the world.

Both before and after Wal-Mart, federal courts have repeatedly denied class
certification in employment discrimination cases where, as here, plaintiffs cannot show the
existence of common questions suitable for classwide resolution. In fact, no fewer than four
federal courts of appeals have rejected attempts to cobble together a class of different types of
employees, performing different functions in different departments or facilities.! Tellingly, the
cases that Plaintiffs cite (see Pl. Br. 2-3) all involved a single job or a small number of similar
jobs:

J Gulino v. Bd. of Educ., No. 96-cv-8414 (KMW) 2013 WL 4647190 (S.D.N.Y.

Aug. 29, 2013), one job—school teacher—and an allegedly biased standardized
test;

See, e.g., Davis v. Cintas Corp., 717 F.3d 476, 489 (6th Cir. 2013) (rejecting putative class
consisting of “a number of women, who failed to obtain employment at many places, over a long
time, under a largely subjective hiring system”); Tabor v. Hilti, Inc., 703 F.3d 1206, 1229 (10th
Cir. 2013) (rejecting putative class of female employees with “highly individualized facts and
circumstances”); Bennett v. Nucor Corp., 656 F.3d 802, 815 (8th Cir. 2011) (rejecting putative
class of employees with “stark inter-departmental variations in job titles, functions performed,
and equipment used”); Randall v. Rolls-Royce Corp., 637 F.3d 818, 821-23 (7th Cir. 2011)
(rejecting putative class “sprawl[ed] over twenty different compensation grades, including
supervisory and nonsupervisory positions and encompassing starting salaries ranging from
$40,050 to $190,750”).
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. United States v. City of New York, 276 F.R.D. 22 (E.D.N.Y. 2011), one job—
firefighter—and two allegedly biased standardized tests;

o Easterling v. Conn. Dep’t Corr., 278 F.R.D. 41 (D. Conn. 2011), one job—
corrections officer—and an allegedly biased standardized fitness test;

o Ellis v. Costco Wholesale Corp., 285 F.R.D. 492 (N.D. Ca. 2012), retail store-
level employees—challenging promotions to one of two store-level manager
positions; and

o McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, 672 F.3d 482 (7th Cir.
2012), one job in one business unit—financial advisors in Merrill’s retail

business—challenging two allegedly biased rules, on account assignment and
team formation.”

Here, by contrast, the members of Plaintiffs’ proposed class—present and former
Vice Presidents and Associates at Goldman, Sachs & Co. (“Goldman Sachs” or the “Firm”) over
more than a decade—did not perform the same job or even the same handful of jobs. Instead,
these professionals worked in three separate Divisions of the Firm comprising 140 separate
businesses (the “Business Units”),? each run by managers with broad discretion over
performance evaluation, compensation, and promotion. Across these Business Units, the
proposed class members advised on mergers and acquisitions in the healthcare industry, traded
petroleum futures, structured financial derivatives, ran investment funds based on mathematical
algorithms, and so on. And, even within the same Unit, they performed a wide array of
functions—for example, client relationship professionals sat side-by-side with strategists and

desk analysts who may have never met a client.

2 Plaintiffs also rely on the pre-Wal-Mart decision in Robinson v. Metro-North Commuter

R.R. Co., 267 F.3d 147 (2d Cir. 2001), but the portion that they cite merely describes standards
of proof on the merits. Plaintiffs recognize that Wal-Mart has changed the standards governing
certification of employment class actions in the Second Circuit. (See PI. Br. 9-11.)

3 Although the Business Units numbered from at least 90 up to 110 in any particular year,

there were 140 in all during the proposed class period. This number understates the total
Business Units by excluding those that existed only prior to 2005. (Expert Report of Michael P.
Ward, Ph.D. (“Ward Report™) 54-58 (Figures 8-10).)

-
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Because class actions are “an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only,” Comcast Corp. v. Behrend,
133 S. Ct. 1426, 1432 (2013) (internal quotation marks omitted), “plaintiffs wishing to proceed
through a class action must actually prove—not simply plead—that their proposed class satisfies
each requirement of Rule 23.” Halliburton Co. v. Erica P. John Fund, Inc., No. 13-317, 2014
WL 2807181, at *12 (June 23, 2014) (emphasis in original). In Wal-Mart, the Supreme Court
made clear that to certify a class, plaintiffs must “demonstrate that the class members have
suffered the same injury.” 131 S. Ct. at 2551 (emphasis added). In a Title VII action, where “the
crux of the inquiry is the reason for a particular employment decision,” a plaintiff must prove
that there is “some glue holding the alleged reasons for all [the challenged] decisions together.”
Id. at 2552. Unless plaintiffs make that showing, “it will be impossible to say that examination
of all the class members’ claims for relief will produce a common answer to the crucial question
why was I disfavored.” Id.

In their original Complaint, Plaintiffs alleged that Goldman Sachs permitted too
much manager discretion in employment decisions. (See Class Action Complaint filed Sept. 16,
2010, Dkt. 5 9 48.) After Wal-Mart, Plaintiffs shifted course completely and now allege that
individual managers (men and women) uniformly applied the Firm’s procedural frameworks for
assessing performance—360 reviews” and “manager quartiling”—to discriminate against
women professionals across 140 separate Business Units. In denying as premature Goldman
Sachs’ motion to strike Plaintiffs’ class allegations, this Court underscored the need for
“significant proof” of “a common mode of exercising discretion.” Report and Recommendation
of MLJ. Francis, dated Jan. 19, 2012 (“January 19 Order”) at 12-13 (quoting Wal-Mart, 131 S. Ct.

at 2554). Fatally for their motion, Plaintiffs provide no such proof.

3-
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To try to overcome Wal-Mart, Plaintiffs propose to certify a disparate treatment

(113

class by claiming that there is “‘[s]ignificant proof that [Goldman Sachs] operated under a
general policy of discrimination. . . .”” Id. at 2553. Plaintiffs speculate that some “central”
group of senior executives either itself discriminates against the Firm’s women professionals or
has issued “some common direction” that individual managers do so. (Pl. Br. 3, 39.) But, after
extensive discovery, Plaintiffs have not identified any supposed group of “central” wrongdoers,
much less introduced any proof of an institutional Firm policy of gender discrimination spanning
140 separate businesses, many of them run by women managers.

Instead, Plaintiffs and their statistical expert, Dr. Henry Farber, try to show that
Goldman Sachs has a general policy of discrimination by impermissibly aggregating data about
compensation and promotion for professionals who worked in 140 different Business Units
(P1. Br. 38, 40). But the Supreme Court has made clear that “information about disparities at the
[Firm] level does not establish the existence of disparities at individual [Business Units], let
alone raise the inference that a company-wide policy of discrimination is implemented by
discretionary decisions at the [Business Unit] level.” Wal-Mart, 131 S. Ct. at 2555 (brackets and
internal quotation marks omitted) ); see infra at 33-34 & n.22 (collecting cases). And, making
matters worse, Dr. Farber ignores the highly individualized factors affecting compensation and
promotion, including the professional’s position, his or her performance, the performance of the
professional’s Business Unit, market demand for the professional’s services, and the
discretionary judgments of individual managers.

As a result, Dr. Farber’s statistics have so little explanatory power that they are

essentially meaningless. But, even taking Dr. Farber’s analyses at face value, and not correcting

for his multiple errors, the differences between male and female professionals are either
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statistically insignificant or statistically significant and favorable to women in the vast majority
of Business Units, confirming that there is no classwide issue for resolution Specifically, the
differences in compensation are insignificant or favorable for women Associates in 90% of the
Business Units and for women Vice Presidents in 76% of those Units. (See Ward Report,
Appendix A (Chart 1).) Similarly, the differences in 360 review results and manager quartiling
are insignificant or favorable to women in more than 80% of the Firm’s Business Units that Dr.
Farber studied. (See id. Charts 2 and 4.) And, as to promotion, even Dr. Farber’s flawed
statistics show a “shortfall” of only 19 women over his cherry-picked five-year period, when 384
Vice-Presidents were promoted. In short, “[e]ven if they are taken at face value, [Dr. Farber’s]
studies are insufficient to establish that [Plaintiffs’] theory can be proved on a classwide basis.”
131 S. Ct. at 2555.

Having no proof—much less significant proof—of central control or a general
policy of discrimination, Plaintiffs revert (Pl. Br. 40) to a handful of anecdotes of supposed
hostility toward women. To be clear: Goldman Sachs does not tolerate discrimination of any
kind. Tellingly, after almost four years of highly publicized litigation, the two named Plaintiffs
and their lawyers have not found a single other woman to join in this suit. In fact, on this motion
they have put forward only six other declarants, four of whom are not even members of the
putative class. At a firm of Goldman Sachs’ size and complexity, this purported evidence of
discriminatory treatment is less than paper-thin; it is virtually nonexistent. As in Wal-Mart,
Plaintiffs’ anecdotes are “too weak to raise any inference that all the individual, discretionary
personnel decisions are discriminatory.” 131 S. Ct. at 2556. The remainder of Plaintiffs’
evidence consists largely of mischaracterizations of Goldman Sachs’ extensive efforts to achieve

workplace diversity. Plaintiffs also rely on a series of unsubstantiated and inadmissible
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allegations, the vast majority of which are irrelevant because _
_ This case is a textbook example of why class

certification requires proof, not a broad brush and a bucket of mud.

As an alternative to their unsubstantiated contention that Goldman Sachs operates
under a general policy of discrimination, Plaintiffs seek to certify a disparate impact class,
claiming that Goldman Sachs’ procedural framework for assessing the performance of Vice
Presidents and Associates—360 reviews and manager quartiling—disparately impacts women in
compensation and promotion. But every company of any size in America has a framework for
evaluating its employees. What Plaintiffs must show to certify their proposed class is not merely
the existence of some procedural framework, but that the Firm’s undeniably gender-neutral
processes have been uniformly applied—across a class of more than 2,300 women professionals
in 140 Business Units—to disparately impact those professionals. As the Supreme Court made
clear in Wal-Mart, “demonstrating the invalidity of one manager’s use of discretion will do
nothing to demonstrate the invalidity of another’s.” 131 S. Ct. at 2554.

The record is uncontroverted that the 360 reviews are not comparable to a
uniform business practice, such as a standardized test, that may have a direct adverse impact on
all members across a class. Rather, the 360 reviews simply consist of co-workers’ subjective
assessments of each professional’s performance, taking into account the requirements of his or
her position and their own observations. For example, co-workers necessarily apply different
criteria in evaluating a client-facing investment advisor and a mathematician who develops
algorithmic trading strategies, even if they both work in the same Business Unit. And, in making

quartile assignments, individual managers consider many factors, including the 360 reviews and
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their own observations. Again, Plaintiffs’ own statistics confirm that Plaintiffs’ proposed class
cannot be certified: in more than 80% of the Business Units, the 360 review and manager
quartile results were either statistically insignificant or favorable to women professionals. In
short, Plaintiffs cannot satisfy their burden to show some “glue” that binds “all those decisions
together” by pointing to 360 reviews and manager quartiling. Wal-Mart, 131 S. Ct. 2552.

In addition to not proving commonality, Plaintiffs have not established adequacy
and typicality as required by Federal Rule of Civil Procedure 23(a). Indeed, it would be difficult
to imagine two more idiosyncratic claimants. Ms. Orlich, who worked for just over a year as an
entry-level Associate in the Goldman Sachs’ Securities Division and was paid in lockstep with
her male colleagues, was not at the Firm long enough to have been affected by the pay and
promotion procedures challenged here. Ms. Chen-Oster, who resigned voluntarily from the
Securities Division in 2005, advances an individualized retaliation claim.

Finally, Plaintiffs cannot remotely show, as they must to satisfy Federal Rule of
Civil Procedure 23(b), how class issues predominate over individual ones. Even if a class were
certified here and Plaintiffs could prove at trial a pattern or practice of discrimination or an
overall disparate impact, that would not materially advance this litigation. Goldman Sachs still
would have the right to show—as to each and every class member—that its compensation or
promotion decisions were not discriminatory. Given the variety of positions held by putative
class members, and the multiplicity of factors influencing the Firm’s highly discretionary
compensation and promotion decisions, the Court still would have to hold a series of lengthy
individual trials on the particulars of what happened to each class member. This confirms that a
class action is neither a necessary nor superior means of resolving the claims of over 2,300

highly paid professionals in 140 different Goldman Sachs’ Business Units.
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BACKGROUND
A. The Parties
1. The Named Plaintiffs

The two remaining named Plaintiffs were collectively employed at Goldman
Sachs for just a third of the putative class period (2002 to present).” Both worked in only one
Division—the Securities Division, which itself had more than 35 separate Business Units since
2005. (Ward Report 54-58 (Figures 8-10).)

Cristina Chen-Oster worked exclusively in the Equities area of the Securities
Division from 1997 until she voluntarily resigned in 2005. (Chen-Oster Dep. at 440:2-19 and Ex.
19)° For most of that time, she sold convertible bonds in the Convertible Sales Business Unit.
(Id. at 440:2-19.) At the end of 2004, after the Firm disbanded that Unit, Ms. Chen-Oster
worked briefly in U.S. Research Sales, another Business Unit within Equities, before voluntarily
resigning. (Id. at 421:5-10.)

Ms. Chen-Oster’s individual allegations bear no relationship to her class
allegations. She claims that her employment was adversely affected by an alleged 1997 incident

involving a co-worker (a peer with no direct supervisory authority over her). (Plaintiffs’ First

though her compensation increased by 68% from 1998 to 2000, Ms. Chen-Oster claims that her

4 Lisa Parisi, the other Plaintiff named in the Amended Complaint, was a party to an

arbitration agreement with the Firm. The Second Circuit enforced her promise to arbitrate her
claims. See Parisi v. Goldman, Sachs & Co., 710 F.3d 483 (2d Cir. 2013).

5

2

Unless otherwise noted, all references to “Ex.” are to the exhibits accompanying the
Declaration of Theodore O. Rogers, Jr. Excerpts of deposition transcripts cited herein are
attached to the Rogers Declaration as Exhibits 1 through 17, in alphabetical order.
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manager retaliated against her for reporting this alleged incident, in making such routine
supervisory decisions as assigning accounts. (See Ex. 18).)

Shanna Orlich was a short-term, junior employee in a sub-unit of the Americas
and Credit Trading Business Units within the Securities Division. She joined the Firm out of
business school in the fall of 2007. As a new Associate, Ms. Orlich was paid the same as her
peers, male and female, and was never a candidate for promotion. (Orlich Dep. at 48:1-11,
509:3-9.) Ms. Orlich thus was never subject to the compensation or promotion processes that
she seeks to challenge on behalf of a class. Her employment ended in 2008, in the middle of the
financial crisis, as part of an extensive reduction in force. (/d. at 10:4-7, 458:22-459:19.)

2. Goldman Sachs

Plaintiffs seek to represent a class of women professionals, in a multitude of
highly specialized jobs, from three of Goldman Sachs’ four revenue-generating Divisions:
Securities, Investment Banking, and Investment Management. These Divisions operate a
multiplicity of different businesses, with many Business Units and subunits within each Division.

The Securities Division, comprised of the Equities and Fixed Income, Currencies,
and Commodities (“FICC”) sub-divisions, transacts in stocks and other equity-related products,
options and futures, interest rate products, credit products, mortgages, currencies, and
commodities. (Miller Dep. at 51:10-23; 58:22-59:20; see also Declaration of John Levene
(“Levene Decl.”) q 2; Declaration of Mary Louise Kirk (“Kirk Decl.”) 99 2-3.)

The Investment Banking Division (“IBD”) has two large Sub-Divisions, classic
banking and financing. Classic bankers specialize in particular industries, such as industrial,
consumer/retail, technology/media, and telecommunications, and they advise boards and senior
executives of clients on a variety of strategic issues, such as whether to pursue a merger, a debt

offering, or an equity offering. Each banker must develop a specialized knowledge of her
9.
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coverage industries and develop and maintain long-term client relationships. (Declaration of Sue
Benz (“Benz Decl.”) 4 6, 10.) Financing bankers, by contrast, become involved in transactions
when financing is needed, and they specialize in developing bespoke financial products, such as
leveraged finance issuances, structured finance issuances, and equity issuances. (Declaration of
Craig Packer (“Packer Decl.”) 4 4.)

The Investment Management Division (“IMD”), which is separated by
informational barriers from the Securities and IBD Division, also has two broad Sub-Divisions:
Private Wealth Management (“PWM”) and Goldman Sachs Asset Management (“GSAM”).
(Felix Dep. at 7 at 47:5-48:22; 83:16-85:3; 205:17-206:12.) PWM provides wealth advisory and
investment management services to high net-worth individuals and families, and selected
foundations and endowments. (Declaration of Megan Taylor (“Taylor Decl.”’) § 3.) GSAM
manages asset funds for the Firm’s institutional and PWM clients. (Felix Dep. at 83:25-84:16;
see also Declaration of James McNamara (“McNamara Decl.”) 9] 3.)

Each of these Divisions includes many individual Business Units. (Attached as
Appendix A is a schematic of the Business Units in the Investment Banking, Investment
Management and Securities Divisions since 2005. The two named Plaintiffs worked in the
Business Units (or their successors) circled in red.) The diversity of the positions within this
complex set of businesses and the corresponding diversity of skills required of the professionals
within the putative class are described fully in the accompanying declarations.® Here are four

examples of this diversity:

6 See Benz Decl. qf 3-13; Declaration of Donald Casturo (“Casturo Decl.”) 99 3-11;

Declaration of Darren Cohen (“D. Cohen Decl.”) 4 3-11; Declaration of Celeste Guth (“Guth

Decl.”) 99 4-12; Kirk Decl. 99 3-9, 14-17; Levene Decl. 9 3-17; Declaration of Todd Lopez

(“Lopez Decl.”) 9 3-8; McNamara Decl. 9 3-17; Packer Decl. 9 3-12; Declaration of Stephen
-10-
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1. The Prime Brokerage Business Unit within the Equities Sub-Division of
the Firm’s Securities Division provides services to Goldman Sachs’s hedge fund clients to help
them manage risk, monitor their portfolios, maintain liquidity, and build their businesses.
(Levene Decl. 9 2-5.) Prime Brokerage consists of 10 separate departments, with professionals
performing a different role in each department. (/d.) For example, professionals in Hedge Fund
Consulting work with clients on such varied issues as technology and infrastructure, real estate,
human capital management, and operations, while those in Capital Introduction evaluate client
capital needs and introduce clients and investors. (/d. 6, 11.)

2. Professionals in the Strategies Business Unit within FICC (“FICC Strats™)
collaborate with sales and trading desks across FICC to develop quantitative and technological
solutions for various businesses and their clients. (Kirk Decl. § 3.) FICC Strategies
professionals themselves fall into four general categories—Sales Strats, Desk Strats, Core Strats
and Divisional Strats. Sales Strats, for example, work with the Firm’s sales force and clients on
matters such as risk analysis and transaction structure. (/d. 4/ 5, 15-17.) Sales Strats are divided
into departments focusing on different areas, including mortgages, foreign exchange, Latin
America, interest rates, commodities, and e-products. (/d. q 4.) Strats in the Mortgages
department often have Ph.Ds in mathematics. In the Foreign Exchange and Commodities
departments, professionals frequently have advanced financial engineering degrees. E-Products
Strats typically have experience in graphic design or computer programming. (/d. §6.)

3. Within the GSAM sub-division of IMD, professionals in the U.S.
Institutional Business Unit sell and service the Firm’s own financial products—including

equities, fixed income, private equity and hedge funds—to institutional clients. (Russell Decl. 9

Pierce (“Pierce Decl.”) 9 3-12; Declaration of Peter Craig Russell (“Russell Decl.”) 9 3-9; and
Taylor Decl. 99 3-8.
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3-4.) Professionals in this Unit include sales professionals, who pitch products directly to
clients; internal strategists, who issue investment recommendations to client-facing sales teams
based on risk assessments and financial modeling, and who often have advanced degrees and
expertise in specialized fields such as pension regulation and insurance strategy; and
professionals responsible for client relationship management. (/d. 9 6, 7-9.)

4. Professionals in the Leveraged Finance Business Unit (“Leveraged Finance”)
within the Financing Group of IBD, work with below-investment-grade corporate clients to raise
debt financing, including capital bank loans, “junk” bonds, and capital restructurings. (Packer
Decl. 4 7.) Professionals in Leveraged Finance fall into two categories: Originators, who
structure and execute transactions; and the Syndicate Desk, whose members distribute financial
products and work with the Firm’s sales force to sell the products to investors. (I/d. 9 10-11.)
Originators must excel at credit analysis and client management, while professionals on the
Syndicate Desk, who commit the Firm’s capital, must have extensive market understanding and
sound judgment of risk. (/d.)

There are a myriad of additional examples across the 140 Business Units covered
by Plaintiffs’ proposed class of more than 2,300 women professionals. Nothing about the
diverse roles of these professionals—the skills required, the criteria for success, or the market
value of the role—is uniform.

B. Goldman Sachs’ Non-Centralized and Non-Uniform Decision-Making
Process for Evaluating, Compensating, and Promoting Professionals

The record shows that the evaluation, compensation and promotion decisions that
Plaintiffs seek to challenge were not (and are not) centralized or uniform. Rather, these
decisions turn on the substantial discretion of hundreds of individual managers. Plaintiffs point
to the Firm’s procedural frameworks—for example, that each Division goes through “rounds” in
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setting compensation as the fiscal year draws to a close (Pl. Br. 9)—but they studiously ignore
the different bases on which individual managers measure performance and make compensation
decisions about individual professionals. Assessing the performance of a banker who specializes
in healthcare industry mergers and acquisitions is simply not the same as assessing the
performance of a mathematician who develops algorithms to drive computerized trading. As
women professionals across the putative class have confirmed, the Firm recognizes and rewards
the talents of women.’

1. Performance Evaluation Decisions
To assist individual managers in evaluating the Firm’s professionals, Goldman
Sachs, like many businesses, uses so-called “360 reviews” to collect co-worker assessments and
asks individual managers to rate professionals in their Business Units in broad categories
(“quartiling™).
a. 360 Reviews
Each year, every Goldman Sachs professional performs a self-evaluation and

proposes 8-12 evaluators—subordinates, peers, more senior colleagues, and internal clients—

7 See Declaration of Jean Altier Bohm (“Bohm Decl.”) q 16 (“In my experience, Goldman

Sachs is a meritocracy, where hard work and strong performance are rewarded, including
through compensation and career advancement”); Declaration of Stephanie Cohen (“Cohen
Decl.”) § 5 (“I have worked hard and my contributions to the Firm have been recognized.”);
Declaration of Arianne Criqui (“Criqui Decl.”) § 11 (“In my experience, Goldman Sachs has a
team-oriented, supportive culture where I have been rewarded for my hard work.”); Declaration
of Carolyn Sabat (“Sabat Decl.”) § 10 (“In my experience, Goldman Sachs is a meritocracy
where hard work is rewarded and where working mothers, like myself, can succeed.”);
Declaration of Clare Scherrer (“Scherrer Decl.”) 4 11 (“I believe the process of assessing relative
performance is an important one, particularly at Goldman Sachs where we hire the very best and
brightest individuals.”); see also Declaration of Ritu Kalra (“Kalra Decl.”) § 7; Declaration of
Nora Creedon (“Creedon Decl.”) 4 13; Declaration of Lora Robertson (“Robertson Decl.”) q 13;
Declaration of Merrill Alice Chester (“Chester Decl.”) 9 9; Declaration of Samantha Davidson
(“Davidson Decl.”) q 6; Declaration of Ashley Eckhard (‘Eckhard Decl.”) § 4; Declaration of
Susie Scher (“Scher Decl.”) 4 13.
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with whom the professional has worked over the prior year. (Landman Dep. I at 64:12-16.)
Based on their own experiences, these evaluators rate the professional on a numerical scale
across a range of topics and provide narrative explanations for their ratings. Unlike a
standardized test score or a pass-fail eligibility test, the results of these 360 reviews represent
collections of disparate co-workers’ ratings and comments on broad criteria that may apply with
varying degrees to each job—including  “Technical Skills,” “Communication Skills,”
“Teamwork,” and “Leadership.” (Ex. 21, Kung Dep. II at 307:2-8.) The Firm also permits
managers to revise the proposed panel of reviewers to ensure well-rounded feedback. (See
Landman Dep. I at 63:14-64:16; 134:8-20.)

Goldman Sachs has devoted substantial resources to developing the 360 review
process. (See Landman Dep. 1 at 57:22-58:2.) The Firm’s in-house professional Talent
Management staff implements the 360 process, and two respected external consulting firms have
formally validated it. (/d. at 8:1-9, 18:16-19:5.)

Dr. Michael Campion of Purdue University, an expert retained by Goldman Sachs
in this case, found that “Goldman Sachs’s [360 review] practices meet nearly every one of [the
56] best practices [identified in the professional literature]. The firm has a process designed with
evident care that surpasses other such systems I have encountered.” (Expert Report of Dr.
Michael Campion (“Campion Report”) at § 15.) Dr. Wayne Cascio, Plaintiffs’ industrial and
organizational psychologist, agrees that 360 review systems can be “very, very valuable” and
that one very important purpose of such reviews is to obtain feedback about employees from a
variety of different perspectives, so that one gets “a better rounded view of the employee’s
performance.” (Cascio Dep. at 46:5-47:24.) Dr. Cascio also acknowledges that 360 reviews are

“pretty good tool[s] to foster teamwork.” (/d. at 162:5-7.)
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b. Manager Summaries and Quartiling

After receiving the 360 reviews, supervising managers in each of the Business
Units add their own summaries and make their own evaluations of their reports. Like companies
that evaluate performance with narrative categories such as “exceeds expectations” or “needs
improvement,” Goldman Sachs asks managers to sort professionals into “quartiles,” with the first
quartile designating the most successful professionals. In making these decisions, individual
managers may consider many factors, including the 360 review feedback, diversity and
citizenship-related activities, long-term commercial contribution, potential to assume greater
responsibility, and any other information that they consider relevant, such as individual
production metrics. (See Exs. 10B, 10C.) The Firm does not require managers to follow any
formula in weighting the significance that they place on their own observations or the feedback
that they receive, including from the 360 reviews. (Landman Dep. II at 37:22-38:11.)°

To ensure a useful distribution, each Business Unit manager (or, depending on
the size of the Unit, each desk head within the Unit) is asked to place a percentage of the Unit’s
professionals in the first quartile, a larger percentage in the next two groupings, and so on. (See,
e.g., Kung Dep. Il at 316:19-318:24.) The Business Unit recommendations may be adjusted to a

small degree within the Division and by Human Capital Management (“HCM”) principally to

8 See also McNamara Decl. § 18 (“When making manager quartile decisions, the factors we

consider vary by channel [sub group within the Business Unit]”); Levene Decl. § 18, n.2 (“I
could never assign uniform weight to the 360 results due to the wide variation in the jobs across
the Departments [in the Business Unit]”; Casturo Decl. 4 17, n.4 (“[W]e may place more weight
on the 360 feedback for a junior sales representative whose role it is to support more senior
representatives ... than on the 360 feedback for a more senior representative who is more
directly accountable to clients.”); Russell Decl. § 15, n.2 (“[W]hen making manager quartile
assignments ... [ generally place more emphasis on production numbers for those in the sales
role than I do on 360 feedback from internal Goldman Sachs professionals. However, for my
internal strategists, who do not have production and are not client facing, I generally give more
weight to how those with whom they work internally have reviewed them.”).
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ensure quartile recommendations meet the distribution goals. (Heller Dep. II at 320:6-322:10.)°
This “managed distribution” prevents “grade inflation” from affecting individual managers’
discretionary compensation and promotion decisions. "

As Goldman Sachs’ expert Dr. Campion explained, asking managers to distribute
their evaluations of their reports “mitigates the tendency to homogenize evaluation scores”; in
the absence of some such guideline, there is a strong tendency to rate nearly all professionals as
“above average.” (Campion Report 99 50, 59.) Notably, Plaintiffs’ expert, Dr. Cascio,
acknowledges that he has “absolutely” recommended such managed distribution to employers in
order to avoid homogenized ratings, and that he has never recommended that an employer
eliminate such a process. (Cascio Dep. at 45:15-46:4.)

2. Compensation

Most professionals at Goldman Sachs receive a salary and a discretionary year-
end bonus (although some professionals in the proposed class are paid sales commissions instead
of bonuses). Year-end bonuses generally are the largest portion of compensation and frequently

amount to multiples of salary. (See Mehling Dep. at 227:1-18.)

’ In IBD and IMD, those teams will ask managers for further explanations if they see

significant discrepancies between 360 review scores and the recommended quartiles. (See
Larson Dep. at 161:10-13; 188:9-188:21; Kung Dep. II at 322:4-23; 332:1-12.) In the Securities
Division, 360 review scores and manager quartiles are provided by what is called a “Franchise
Manager” for discussion during meetings held at the Business Unit level to discuss compensation
decisions within the Business Unit. (See Heller Dep. at 65:21-67:15; 68:3-69:6. )

' In referring to manager quartiling as “forced ranking,” Plaintiffs misstate the record.

Managers do not “force rank” their direct reports one by one from first to last. (See Landman
Dep. I at 15:3-11; Heller Dep. at 84:15-85:2, 90:17-91:1, Larson Dep. at 191:23-192:10; Kung
Dep. I at 311:16-312:8.) Instead, quartiling groups professionals into large buckets. And this
process has “soft shoulders”—flexibility at the borders of each quartile to ensure that
professionals are not “forced” into a category in which they do not belong. (Landman Dep. II at
52:2-17, 131:9-16; Heller Dep. 11 323:17-25.)
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The Firm’s Chief Financial Officer (“CFO”) allocates bonus pools to each
revenue-producing Division based largely on the profitability of the Firm and of the Division
itself. Division leaders then make allocations to managers in each Business Unit, based
principally on the Units’ relative performance and contribution to the Division during the year.
(Kung Dep. I at 58:21-25.) In making such allocations, Division leaders may take into account
other factors, such as the Unit’s potential for growth, risk management, use of Firm capital, and
competitive pressures affecting the Unit.

The money available for each manager to allocate to professionals in his or her
Business Unit varies from year to year and from one Business Unit to another in each Division,
because the financial performance of each Unit varies, sometimes dramatically, based on market
conditions and other factors. (See Kung Dep. I at 58:21-25; Mehling Dep. 59:8-12, 147:16-19.)
After budgets are allocated to Business Units, managers propose compensation for their reports.
(Kung Dep. I at 58:1-9, 58:21-59:2; Larson Dep. at 61:10-19.)'" Typically, this process takes
place within sub-units (the department level or below) of each Business Unit. (Heller Dep.
65:21-66:9.) As a result, professionals in a Unit that had a very successful year would be
expected to receive larger bonuses than professionals in a less successful Business Unit, even if

other factors affecting pay were the same. (See Kung Dep. I at 71:23-72:19.) Thus,

' See Packer Decl. q 15 (“Every year, as the Business Unit Leader, I receive a separate

budget from IBD leadership to allocate among the professionals in my Business Unit.”); Lopez
Decl. § 11 (“When making my compensation decisions, I have to stay within the budget I am
given for my Business Unit. I do not compare those in GSET with individuals outside of the
Business Unit when making compensation decisions.”); Casturo Decl. 9 12-13 (“each desk head
(all of whom are Managing Directors) recommends to us during a meeting with the head of the
Business Unit the year-end bonuses they want to pay each of the individuals on their desks.”);
McNamara Decl. § 5; see also Kirk Decl. § 10; Russell Decl. q 13; D. Cohen Decl. q 12; Benz
Decl. 9 17-18; Pierce Decl. § 17; Guth Decl. § 16; Taylor Decl. § 9 (noting that the budgets for
the PWM Sales Business Unit do not apply to a large percentage of sales employees who are
paid on a straight commission basis).
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professionals within each Business Unit essentially compete with each other for the finite dollars
available in that Unit’s bonus pool, but they do not compete for dollars with professionals in any
other Business Unit. (See Heller Dep. I at 85:22-86:2, 111:2-5; Larson Dep. at 204:4-15.)

Each of the Divisions within Goldman Sachs has a compensation committee that
reviews individual managers’ compensation recommendations. (Banerjee Dep. at 224:6-12;
Kung Dep. I at 40:17-42:6; Heller Dep. I at 57:9-58:1, 58:8-60:13, 113:14-114:2.) These
committees may question the Business Unit leaders to understand the considerations that drove
their decisions. The compensation committees typically do not involve themselves in individual
compensation decisions, and to the extent that individuals are discussed at all, those discussions
are generally focused on only the most highly compensated professionals. (Kung Dep. I at
86:17-87:4; Larson Dep. at 96:18-22; Heller Dep. I at 26:7-13.)

The most common reason for a change in a manager’s recommended
compensation is that either more or less money is allocated to the Business Unit by the Division
as the fiscal year draws to a close. (Heller Dep. I at 23:11-25:20; Larson Dep. at 62:11-63:23;
Kung Dep. I at 112:3-115:4.) If those allocations change, individual Business Unit managers,
who are in the best position to assess the relative contributions of their professionals, again
apportion the allocations. (Heller Dep. I at 30:8-31:3.)'* This iterative process, the so-called
“rounds,” occurs within each Division, not across them, and changes made at successive rounds
have been favorable—not adverse—to women. (See Ward Report at 71-72.)

The Firm does not direct compensation in any formulaic way based on a

professional’s 360 reviews or manager quartile. (Heller Dep. I at 158:4-159:10; 170:1-13;

12 . . . . ..
During this “rounds” process, managers may also make recommendations on individual

compensation decisions if there has been a change in performance toward the end of the year.
(Heller Dep. I at 28:5-29:3.)
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Larson Dep. at 142:22-143:4; Kung Dep. I at 227:7-22). Instead, managers make compensation
decisions based on their overall assessments of professionals’ contributions, particularly to the
Business Unit’s financial performance. (Kung Dep. I at 80:13-25.) Across the Firm’s many
Business Units, individual managers consider varying factors in setting compensation for
professionals. For example, in the Commodities Business Unit within the FICC Sub-Division of
the Securities Division, traders’ compensation is tied directly to their profit and loss statistics.
(Casturo Decl. § 15.) By contrast, in the Principal Strategic Investment Business Unit within the
Equities Sub-Division of the Securities Division, Business Unit managers do not analyze profit
and loss on an individual level in determining compensation. Instead, they assess whether a
professional has shown creative thinking, delivered critical market structure solutions, and
contributed to improvements in the Firm’s infrastructure. (D. Cohen Decl. § 13.)

In the PWM Sub-Division of IMD, certain professionals, called Private Wealth
Advisors (“PWAs”), are paid entirely on commission. Non-PWAs, who do not receive
commissions, are compensated through base salaries that can be augmented by “supplemental
compensation” designated by the PWAs on a discretionary basis from the revenues they have
generated. (Taylor Decl. §9; 4 11.)

In IBD, compensation decisions often turn heavily on qualitative considerations
relating to the skill sets required of professionals performing different roles, which vary across
and within Business Units. For example, some managers focus on a professional’s analytical,
modeling, and accounting skills. (See Guth Decl. § 20.) For other managers, market judgment
and risk assessment are particularly important. (Packer Decl. § 19.) In the Public Sector &

Infrastructure (“PSI”) Business Unit, as another example, the professional’s understanding of
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applicable tax rules and attention to legal and compliance issues bear heavily in compensation
decisions. (See Benz Decl. 4 22.)

3. Promotion

The process for promoting Goldman Sachs professionals from Vice President to
Extended Managing Director (“EMD”) " involves hundreds of different nominators and
reviewers each year. (Heller Dep. I at 204:4-14; Larson Dep. at 227:5-11, 229:6-21, 230:18-
231:2.) Through this decentralized process, any Managing Director in the Firm can nominate
any Vice President for promotion to EMD. (See Heller Dep. I at 232:7-8, 233:6-9; Kung Dep. II
at 432:16-20; Larson Dep. at 300:19-301:7.) With the assistance of professionals in HCM,
leaders in each Division narrow the nominations list to a manageable number of candidates.
(Heller Dep. I at 205:18-23, 234:1-3; Larson Dep. at 227:15-21; Kung Dep. II at 419:5-24.)

Each Division then engages in a vetting process known as “cross-ruffing.” (See
Larson Dep. at 240:15-21; Heller Dep. I at 213:25-214:8; Kung Dep. II at 398:25-399:5.) One
member of a cross-ruffing team is designated to obtain feedback on each candidate, and that
team member conducts between 10 and 15 interviews to determine the candidate’s readiness for
promotion. (See Heller Dep. I at 218:8-19, 224:11-16; Kung Dep. II at 434:15-20, 441:17-20; Ex.
11B at GS0109329.) The cross-ruffing team then confers and ranks its list of the candidates.
(See Heller Dep. I at 226:11-16; Kung Dep. II at 448:25-449:3.) The Divisional leaders receive
the cross-ruffing team’s ranked list and focus on which business areas need more senior
professionals, more than on individual assessments of candidates. (See Heller Dep. I at 230:13-

21, 231:3-7; Larson Dep. at 247:6-15.) Without making decisions about individual candidates,

> Managing Director is the highest level title at the Firm. Within that category are

Participating Managing Directors, who are more senior, and EMDs. (See Heller Dep. I 203:19-
204:3; Kung Dep. 1T at 397:15-398:10.)
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the Management Committee then approves, in conjunction with the Executive Office,"* how
many EMDs to promote each year, taking into account the Firm’s business and geographical
needs. (See Larson Dep. at 249:20-250:4; Heller Dep. 1 at 229:24-230:3; Kung Dep. II at
452:19-453:23, 454:17-455:2; Boyle Dep. at 82:16-18 (“Does the management committee make
decisions about promotions? A. No.”), 89:1-14).)

In short, as with compensation, the Firm’s promotion decisions are decentralized,
with decisions made through a broad-based, bottom-up process bearing no resemblance to a top-
down, centralized scheme.

C. Proceedings in This Case

Since the start of this litigation, Plaintiffs have shifted positions to try to find a
theory supporting the certification of a massive Title VII class of women professionals
performing varying functions in 140 Business Units within Goldman Sachs. But after two
complaints and extensive discovery, Plaintiffs simply cannot do so.

1. Pleadings, Motion Practice and Discovery

The centerpiece of Plaintiffs’ original complaint, filed in September 2010, was the
charge that Goldman Sachs permitted excessive manager discretion in setting compensation and
in promoting Vice Presidents to EMD. For example, Plaintiffs alleged that individual Goldman
Sachs managers “have a wide amount of discretion in setting an employee’s compensation” and
“[m]anagers are simply given a total compensation pool for their team of employees and allowed
to distribute it as they see fit.” (Class Action Complaint filed Sep. 16, 2010, Dkt. 5 9§ 48.)
Similarly, Plaintiffs alleged “Goldman Sachs managers enjoy extremely broad discretion in

choosing who to nominate for promotion. . . . Its managers select individuals based on personal

4" See Heller Dep. I at 242: 5-11, Larson Dep. at 280:18-25.
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preferences, personal relationships, and subjective and biased views of their aptitude and
performances.” (/d. 9 53.)

In June 2011, after the Supreme Court in Wal-Mart rejected the notion that a
policy of manager discretion could support class certification, Plaintiffs changed direction to try
to save their putative class action. Thus, in August 2011, Plaintiffs amended their complaint to
mask their core allegation—excessive individual manager discretion—by emphasizing the 360
review process and manager quartiling.

In its January 19, 2012 Order denying as premature Goldman Sachs’ motion to
strike the Amended Complaint’s class allegations, the Court stated that Plaintiffs had identified
three processes they alleged were uniform and discriminatory: (1) the “360-degree review
process”; (2) “forced quartile-ranking of employees”; and (3) the “tap on the shoulder”
promotion process. (January 19 Order at 13.)"° The Court concluded that it could not determine
“from the pleadings alone the extent to which any of these practices contribute to a common
mode of exercising discretion by Goldman Sachs’ managers.” (/d. at 13.) Since February 2011,
Plaintiffs have conducted extensive discovery, including deposing more than 20 Goldman Sachs
executives with knowledge of each of the challenged processes and obtaining more than 350,000
pages of documents and enormous banks of data about hundreds of thousands of individual
employment decisions. At great expense, Goldman Sachs reviewed millions of emails.

In their Amended Complaint, Plaintiffs sought to represent women professionals
from all four Goldman Sachs’ revenue-producing Divisions. Now, however, they seek to

represent professionals in only three Divisions, even though the Firm employs the same

1> In their motion for class certification, through silence, Plaintiffs have seemingly abandoned

their claim that Goldman Sachs has an arbitrary “tap on the shoulder” promotion process. In fact,
as shown supra at 20-21, the Firm’s process is broad-based and decentralized.
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challenged procedural frameworks in its Merchant Banking Division. (See, e.g., Donovan Dep.
at 282:13-15; 421:4-8; 431:24-432:10.) Plaintiffs’ recognition that these processes have no
actionable effect in the Merchant Banking Division confirms that they are not applied uniformly,
do not have a uniform impact, or both.

2. Plaintiffs’ Experts

To try to sustain their proposed class, Plaintiffs rely heavily on the testimony of
Dr. Wayne Cascio, their industrial psychologist, and their statistician, Dr. Henry Farber.

a. Dr. Cascio

As Goldman Sachs has shown in its June 13, 2014 Daubert motion, Dr. Cascio’s
opinions about Goldman Sachs’ performance evaluation and compensation processes are not
relevant here, because he cannot causally connect those processes to gender disparities.
Specifically, Dr. Cascio opined that Goldman Sachs’s processes “lack key safeguards to ensure
procedural justice,” but he does not claim that those alleged “deficiencies” adversely affect
women professionals:

Q. Are you offering an expert opinion that the absence of any

one of those items would have — would result in gender bias
or gender differences?

A. Tam not.

(See Cascio Dep. at 181:19-182:4.)

Although Dr. Cascio claims that Goldman Sachs employees should, but do not,
have access to their appraisal results (which is itself inaccurate), he expressly acknowledged that
he draws no causal connection between the access to appraisal results and any gender differences
in outcomes in evaluation or compensation:

Q. Do you have an expert opinion to offer in this case, that

failing to give employees access to review their appraisal
results has a disparate impact on women?
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A. 1do not.

(See Id. at 149:5-10.)

And, although claiming that Goldman Sachs does not maintain “thorough and
consistent documentation” in employment processes, Dr. Cascio admitted that he draws no
causal connection between this purported flaw and gender differences:

Q. Do you have an expert opinion to offer in this case that

failing to provide thorough and consistent documentation

across raters, that includes specific examples of performance

based on personal knowledge, has a disparate impact on
women?

A. I can’t say that that caused any disparate impact, that’s for
sure.

(See Id. at 149:11-19.)

b. Dr. Farber

The many flaws in Dr. Farber’s statistical analyses are detailed in Goldman Sachs’
Daubert motion to strike his report. Summarized below are some of the more glaring errors.

1. Dr. Farber’s failure to account for compensation differences among
Business Units and professionals in those Units. To begin with, Dr. Farber groups all Goldman
Sachs professionals together as if they are paid from a single compensation pool. (Farber Dep. at
134:11-135:7.) As shown, supra, however, each Business Unit has a separate compensation pool,
and pools available to one Business Unit have no effect on compensation in another. Although
recognizing that a professional’s Business Unit could explain compensation disparities, Dr.

Farber “didn’t control for department, desk or business unit” in any of his studies. (/d. at
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103:22-23.) Indeed, Dr. Farber testified: “I’m not sure I understand what you mean by business
unit.” (/d. at 228:13-14.)

Moreover, Dr. Farber did nothing to account for the impact on compensation of
the many different functions performed by Goldman Sachs professionals across 140 Business
Units—for example, the Firm’s rewarding of traders based on the profitability of trades they
execute, or Ph.D. computer scientists based on their success in improving the way a particular
Business Unit reports on and reacts to market developments. Like any sophisticated business,
Goldman Sachs pays more for some positions than for others, in response to market and other
factors, and evaluates its professionals in different positions based on their different skills.

Dr. Farber purported to account for the undeniable differences in the myriad of
professional positions within 140 Goldman Sachs’ Business Units by relying on Affirmative
Action Plan (“AAP”) position group codes. But these codes have no bearing on the Firm’s
compensation, performance evaluation, or promotion decisions. (Farber Dep. at 138:3-9 (“Q:
And you’re not aware of any testimony in the record or any documents in the record that
suggests that affirmative action plan job groups are used or connected in any way to
compensation setting at Goldman Sachs, are you? A: That’s correct.”).) These codes are generic
occupational classifications used for mandatory governmental reporting purposes. In fact, these
codes are so broad that the three most populous job groups cover about 70% of the entire
population that Dr. Farber studied. (See Declaration of Cathy Obradovich” (““Obradovich Del.)”
9 6.) Tellingly, Dr. Farber admitted that he never actually understood what these “AAP job
groups” meant at Goldman Sachs. (Farber Dep. at 110:5-11 (“I never really had a satisfactory—
I never really—never managed to find a satisfactory description of what the job groups actually

were. They were numeric codes, but I don’t—I couldn’t tell you what any code was.”).)
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For many of the professionals whom Dr. Farber studied, “production”—for
example, trades made, sales closed, or the value of deals worked on—is the single most
significant determinant of compensation. (Heller Dep. I at 74:25-78:4; 137:9-138:4.) But Dr.
Farber ignored production data, testifying that he would have been willing to use it only if such
data was available “across all workers” in the putative class: “[t]he population as a whole [is
what] I'm interested in, I can’t just have a productivity measure for some subset of them.”
(Farber Dep. at 122:16-18.) But this view is akin to ignoring available productivity data for
workers on a manufacturing floor, because no similar body of data exists for executives or
support personnel.

Dr. Farber also ignored compensation differences among professionals promoted
internally and those hired laterally. When Goldman Sachs hires laterally, the Firm negotiates
compensation differently than for incumbent “home-grown” professionals at that same level.
(Declaration of Kirstine Wilson (“Wilson Decl.”) 99 6-7.) The differential treatment of lateral
and home-grown professionals is common in the securities industry. (See Expert Report of
Michael P. Curran, dated December 11, 2013 9] 28.)

Because Dr. Farber ignores the factors critical to understanding compensation at
Goldman Sachs—including the Business Unit allocation process, the work individual
professionals perform, and the quality of their work—his models are so incomplete that they
cannot explain compensation af all. This shortcoming is illustrated by applying his models to the
compensation of male professionals alone. If his models were sound, they would explain why
particular male Vice Presidents received different levels of compensation. But they do not;
applying Dr. Farber’s models can explain only 42% of the variation among male Vice Presidents.

(See Ex. 30 (Ward Backup Data).)
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2. Dr. Farber’s own statistics confirm that women professionals are not
disfavored in performance assessments or compensation in the overwhelming majority of
Business Units. Dr. Michael Ward, the expert statistician Goldman Sachs retained, followed Dr.
Farber’s methodology, but simply organized the results by Business Unit. Dr. Ward’s
organization of Dr. Farber’s results by Business Unit shows that there is no pattern of
discrimination against Goldman Sachs women professionals in the three challenged processes:

o compensation—differences in pay between men and women are statistically
insignificant or statistically significant and favorable to women in 90% of the

Business Units for Associates and in 76% of Business Units for Vice Presidents;

J 360 review scores—differences in scores are either statistically insignificant or
statistically significant and favorable to women in 87% of the Business Units for
Associates and in 83% of Business Units for Vice Presidents; and

o manager quartile—differences in quartile placement are statistically insignificant
between men and women or statistically significant and favorable to women in
83% of the Business Units for Associates and in 84% of Business Units for Vice
Presidents.

(See Ward Report, Appendix A (Charts 1, 2 and 4).)"°

These results answer the question that Plaintiffs have avoided—whether there is

any statistical basis for concluding that there is pattern of discrimination across the putative class.

'® " These percentages are derived from Dr. Ward’s charts cited above. Plaintiffs complain

about the “small sample sizes” and the purported large margins of errors in Dr. Ward’s studies.
But, just taking Dr. Farber’s own results by Business Unit and then simply counting up the Units
in which the pay differences are favorable to women—without doing any statistical analysis or
examining statistical significance—shows that 42% of the Business Units are favorable to
women. (See Ward Report at 5-6.) Moreover, that some of the Business Units may be small
does not excuse ignoring them altogether, as Dr. Farber does, in a statistical analysis purporting
to establish commonality.
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The answer to that question—based on Dr. Farber’s own models—is a resounding “no.” Indeed,
the same lack of commonality shown at the Business Unit level for compensation repeats itself in
Dr. Farber’s analyses of the 360 process and manager quartile placement across the putative
class. (See Ward Report at 7-8; Appendix A (Charts 2 and 4).)'” Dr. Ward confirmed the
absence of a common pattern of discrimination in compensation across Business Units by
preparing compensation studies that, unlike Dr. Farber’s analyses, accounted for relevant
variables, such as Business Unit, and the professional’s function and performance. (See Ward
Report, Figures 56-60.)

3.  Dr. Farber’s flawed analysis of promotion rates of Goldman Sachs
professionals. Dr. Farber makes three key errors in studying promotions. First, he does not
acc